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DESCRIPTION OF DECISION 
 

Where it is unclear to the Board whether Appellant’s property falls within an overlay Special 
Conservation District, the Board properly determined that said decision is to be made by the Board of 
Supervisors in accordance with Section 172 of the Hanover Township Zoning Ordinance.   
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

JAMES R. FAUST,     : 

     Appellant    : 

: No. 1998-C-4927 

v.      :  

: 

ZONING HEARING BOARD OF HANOVER  : 

TOWNSHIP,       : 

Appellee    : Land Use Appeal 

and     

 : 

: 

HANOVER TOWNSHIP BOARD OF    : 

SUPERVISORS,     

 : 

: 

Intervenor   : 

 

 

 

OPINION OF THE COURT 

 

 

This matter is before the Court pursuant to James R. 

Faust’s (hereinafter Appellant’s) land use appeal from the 

decision of the Zoning Hearing Board of Hanover Township 

(hereinafter Appellee) rendered on June 3, 1998. 

 

On November 17, 1997, Appellant filed a Petition with 

the Zoning Hearing Board of Hanover Township appealing from the 

decision of the Zoning Administrator or other Township Official, 

regarding a tract of land currently situated on the south side 

of Hampshire Drive in Hanover Township, Northampton County, 
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Pennsylvania.  Appellant sought relief from the Board to 

subdivide three (3) lots of his property located in the 

Subdivision know as Gwenmawr No. 1, Phase 2, into five (5) lots.
1
    

  Hearings were held before the Board on December 18, 

1997 and April 23, 1998.  At the conclusion of the April 23, 

1998 hearing, the Board rendered an oral decision denying 

Appellant the requested relief.  Thereafter, the Board issued 

Findings of Fact and Conclusions of Law dated June 3, 1998, 

wherein the Board set out reasons for its denial of Appellant’s 

proposal to re-subdivide his three (3) building lots in the 

Gwenmawr 1-Phase 2 Subdivision into five (5) building lots.  

(See, Notice of Land Use Appeal, Exhibit A).  The Board 

concluded that the land in question falls within a Special 

Conservation District, an overlay district as defined and 

established by the Ordinance, which contains regulations that 

require the minimum lot size to be increased by 50%.  (Notice of 

Land Use Appeal, Exhibit A, ¶ 6).   

 

Presently, Appellant objects to the Board’s denial of 

his request to re-divide the land, arguing that the decision of 

                                                 
1
These lots are located in an R1-S Zoning District.  Appellant purchased the property on 

April 12, 1995; at the time of the purchase, the tract was subdivided as three (3) building lots in 

the Gwenmawr 1- Phase 2 Subdivision.. 
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the Zoning Hearing Board of Hanover Township was arbitrary, 

capricious, an abuse of discretion and contrary to law.  

Specifically, Appellant avers that the Board was incorrect when 

it determined the lots in question to be located within an 

overlay Special Conservation District.  The June 3, 1998 

decision of the Board is the subject of this land use appeal.
2
             

 

                                                 
2
The Hanover Township Board of Supervisors filed a Notice of Intervention in this 

matter on July 22, 1998. 
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DISCUSSION 

Appellants argue that Appellee erred in denying his 

request to further subdivide the property at issue into five (5) 

tracts.  In support thereof, Appellee avers that because the 

recorded plan for Phases 1 and 2 of the development make no 

reference to a Special Conservation District, the Board erred 

when it determined the subject parcel to be within a Special 

Conservation District.  We disagree. 

 

The “scope of review” in a zoning appeal, where the 

Common Pleas Court takes no additional evidence, is limited to 

determining whether the zoning hearing board committed a 

manifest abuse of discretion or an error of law.”  Human Service 

Consultants, Inc. v. Zoning Hearing Bd. of Butler Tp., 587 A.2d 

40 (Pa.Cmwlth. 1991); Tu-Way Tower Co. v. Zoning Hearing Bd. of 

Tp. of Salisbury, 688 A.2d 744, 746 (Pa.Cmwlth. 1997).  An abuse 

of discretion can only be found if the Board’s findings are not 

supported by substantial evidence, that is, such relevant 

evidence as a reasonable mind might accept as adequate to 

support a conclusion.  Bailey v. Upper Southampton Tp., 690 A.2d 

1324, 1325 (Pa.Cmwlth. 1997).  This court may not overrule the 

Board because the Board’s decision is against the weight of the 

evidence.  Krum v. Montour County Zoning Hearing Bd., 452 A.2d 
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306 (Pa.Cmwlth. 1982).  Nor will this Court reverse the Board’s 

decision because the Board could have reached a contrary 

decision based upon the same evidence.  Board of Com’rs of Upper 

Moreland Tp. v. Decision and Action of Zoning Hearing Bd. of 

Upper Moreland Tp., 361 A.2d 455 (Pa.Cmwlth. 1976).  The Board 

is better positioned to make these decisions, as it is familiar 

with the land in question.  Id.  This Court will not impose its 

preferences on communities nor should it act as a “super zoning 

board.”  Haverford Tp. v. Zoning Hearing Bd. of Haverford Tp., 

344 A.2d 758 (Pa.Cmwlth. 1975); Pektor v. Zoning Hearing Bd. of 

Williams Tp., 671 A.2d 295, 298 (Pa.Cmwlth. 1996). 

 

In the instant case, we are reviewing the Zoning 

Board’s decision to deny Appellant permission to subdivide his 

property into five (5) lots, arising out of the Board’s 

determination that the property falls within the overlay Special 

Conservation District.  Therein, the Board, relying on Section 

172 of the Hanover Township Zoning Ordinance, determined that it 

was the Board of Supervisors, and not the Zoning Hearing Board, 

who had the authority to determine the exact boundary lines of 

the Special Conservation District.  (See, Notice of Land Use 

Appeal, Exhibit A, ¶ 16).  The Board, in its Opinion, went on to 

state that “even if the Zoning Board were to have interpreted 
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the ordinance so as to empower the Zoning Board to determine the 

exact boundary lines of the Special Conservation District, it 

believes the applicant’s property is in fact properly classified 

as being located within a Special Conservation District.”  (See, 

Notice of Land Use Appeal, Exhibit A, ¶ 17).  Thereafter, the 

Board denied Appellant’s request to re-subdivide the property.   

Appellant then asked the Board of Supervisors to 

determine the exact location of the Special Conservation 

District boundary line of the property at issue in this case and 

to amend the Hanover Township Zoning Map to remove the Special 

Conservation District in the Gwenmawr I Phase II Subdivision.  

On August 25, 1998, the Board of Supervisors determined that the 

area in question shall remain a Special Conservation District.  

(See, Minutes from the Hanover Township Board of Supervisors 

Meeting, August 25, 1998 at 7907).   

    

      The Hanover Township Zoning Ordinance (hereinafter 

Ordinance) provides in pertinent part:  

THE SPECIAL CONSERVATION DISTRICT includes those areas 

shown in the Comprehensive Plan and/or Official Township 

Map and/or the “Soil Survey of Northampton County, 

Pennsylvania” as mines, quarries, steep slopes over 15%, 

marshes, bogs, high water table areas, ponds, flood prone 

areas and drainage swales.  

 

Hanover Township Zoning Ordinance Section 801.4 (1994).  The 
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Ordinance further provides that: 

The minimum lot area in any district shall be increased by 

fifty (50) percent if more than twenty-five (25) percent of 

the total lot area is situated in a SPECIAL CONSERVATION 

DISTRICT. 

 

Hanover Township Zoning Ordinance Section 802.31 (1994). 

 

Initially, in denying Appellant’s request, the Board 

noted that the Township Zoning Map depicts a Special 

Conservation District in the vicinity of the subject premises.  

(See, Notice of Land Use Appeal, Exhibit A, ¶ 13).  

Additionally, the Board noted that because of the scale of the 

zoning map in comparison to the size of the subject parcel, it 

is not possible from the map alone to determine the extent to 

which the Special Conservation District encompasses the subject 

tract.  (See, Notice of Land Use Appeal, Exhibit A, ¶ 13).  The 

failure to label on the subdivision map the subject land as 

being within a Special Conservation District, the Board found, 

does not override its classification under the zoning map.  

(See, Notice of Land Use Appeal, Exhibit A, ¶ 14).   

 

Thereafter, the Board relied upon Section 172 of the 

Hanover Township Zoning Ordinance to determine that the decision 

as to a change in the zoning map was one more properly be made 
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by the Board of Supervisors.  Section 172 provides in pertinent 

part: 

District Boundary Lines: The district boundary lines shall 

be as shown on the zoning map.  District boundary lines are 

intended to coincide with lot lines, center lines of 

streets and roads, the corporate boundary of the Township, 

or as dimensioned on the map.  In case of doubt or 

disagreement concerning the exact location of the boundary 

line, the determination of the Board of Supervisors shall 

prevail. 

 

Hanover Township Zoning Ordinance Section 172 (1994).  The Board 

found that because it was unclear whether or not the property in 

question is covered by the overlay Special Conservation 

District, the Zoning Hearing Board does not have jurisdiction to 

make that determination; such a determination is reserved to the 

Board of Supervisors.  (See, Notice of Land Use Appeal, Exhibit 

A, ¶ 16).  

 

We agree with the Board’s interpretation of Section 

172 of the Hanover Township Zoning Ordinance.  As noted, the 

“scope of review” in a zoning appeal, where the Common Pleas 

Court takes no additional evidence, is limited to determining 

whether the zoning hearing board committed a manifest abuse of 

discretion or an error of law.”  Human Service Consultants, 

Inc., 587 A.2d 40; Tu-Way Tower Co., 688 A.2d at 746.   
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In the present case, the Board found that it was 

unclear as to whether the Appellant’s property fell within the 

overlay Special Conservation District.  Upon making that 

determination, the Board stated that it did not have 

jurisdiction to determine whether Appellants property fell 

within the Special Conservation District.  Such a determination 

is to be made by the Board of Supervisors pursuant to Section 

172 of the Ordinance.  We find that the Board’s decision was 

neither an abuse of discretion nor an error of law.  

Accordingly, the decision of the Zoning Hearing Board of Hanover 

Township is affirmed.    

 

 

 

     

 

 

 

 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

JAMES R. FAUST,     : 
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     Appellant    : 

: No. 1998-C-4927 

v.      :  

: 

ZONING HEARING BOARD OF HANOVER  : 

TOWNSHIP,       : 

Appellee    : Land Use Appeal 

and     

 : 

: 

HANOVER TOWNSHIP BOARD OF    : 

SUPERVISORS,     

 : 

: 

Intervenor   : 

 

 

 

ORDER OF COURT 

 

 

          AND NOW, this     day of January, 1999, it is hereby 

ordered and decreed that the Land Use Appeal of the Appellant is 

DENIED AND DISMISSED. 

 

  The decision of the Zoning Hearing Board of Hanover 

Township is hereby AFFIRMED. 

 

 

BY THE COURT:    

 

 

_______________________,J 

F.P. KIMBERLY McFADDEN, Judge 
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